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The Expanding Understanding of
Educating Students with Disabilities
and the Increased Focus on Inclusion

by Robin S. Ballard

The rights of students with special education
needs are being zealously safeguarded and
litigated in New Jersey and throughout the
country. These rights are asserted under the
Individuals with Disabilities Education Act (IDEA),
and were formally enacted less than 40 years
ago. Due to the cumbersome nature of special
education litigation and the ever-expanding
issues involving children with disabilities and
their education, many aspects of the
implementation of the law remain undefined,
and have been left for the courts to consider.

he IDEA requires public school districts to

rovide any student who is eligible for special

education and related services with a free,

appropriate public education.’ While Con-

gress does not define “appropriate public edu-

cation,” the U.S. Supreme Court defines it as

an education that is “reasonably calculated to provide mean-

ingful educational benefit to the individual child.”? This rul-

ing overturned a lower court’s holding that the IDEA required
states to maximize a student's potential.®

Education is commonly thought of as referring to learning

NJSBA.COM

and developing academic skills. The IDEA has interpreted
education much more broadly. Under the IDEA, what educa-
tion is for a student depends upon that student’s individual
needs. While certainly academics enter into special education
programs, delivered through an individualized education pro-
gram (IEP), the Third Circuit has held that: “Where basic self
help and social skills such as toilet training, dressing, feeding,
and communication are lacking, formal education begins at
that point.”* Some students’ needs are even more basic than
these identified areas.

The IDEA does not require school districts to provide the
best possible education for students with disabilities. Instead, it
provides a “basic floor” of opportunity that consists of “access
to specialized instruction and related services” individually
designed for each child.* Accordingly, an appropriate education
differs from student to student, depending on a myriad of fac-
tors affecting the student’s ability to assimilate information.®

The Third Circuit has required more than the basic floor of
education, and has clarified that it expects an IEP to “provide
‘more than a trivial educational benefit."”” According to the
Third Circuit, for an IEP to be sufficient it must provide “sig-
nificant learning” that confers “meaningful benefit,” which is
“gauged in relation to [each] child’s potential.”®

New Jersey has adopted the standards set forth by the U.S.
Supreme Court and the Third Circuit for reviewing the suffi-
ciency of IEPs.” Consequently, if an IEP is reasonably calculat-
ed to provide more than a de minimus benefit, taking into
account the child’s potential, the school district has met its
obligations under the IDEA."*
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According to the Third Circuit, for an IEP to be sufficient it must provide
“significant learning” that confers “meaningful benefit,” which is “gauged
in relation to [each] child’s potential.”

As noted above, in determining
whether learning is ‘meaningful,’ an
analysis is required to compare the bene-
fits with the child’s potential and specific
challenges. In Rowley, the United States
Supreme Court utilized Congress’s
emphasis on a disabled child’s achieve-
ment of a “reasonable degree of self-suffi-
clency” as a measure of whether an IEP
offered an appropriate education.” Edu-
cational programming must be reason-
ably calculated to provide a benefit for
the student and work toward helping the
student transition through the phases of
life, including life beyond secondary edu-
cation when the student graduates or
ages out of an entitlement to education-
al services from the district. The IEP is to
contain activities that will assist the stu-
dent in day-to-day activities, both niow
and in the future. With older students,
consideration in IEPs is given to transi-
tion needs, including social, academic
and vocational development; the agen-
cies from which consultation is needed;
and development of postsecondary goals,
including employment, further educa-
tion, independent living and training,

Since Rowley, the Supreme Court has
considered several cases arising under
the IDEA. The IDEA does not provide for
students to receive medical services
beyond diagnostic and evaluation pur-
poses.” Medical care in the form of
catheterization was determined to be
part of the services required through the
IDEA in 1984.% Also, in 1993, one-to-one
nursing services were held to be required
through the IDEA, if necessary for a stu-
dent with a ventilator to participate in
his or her educational program.'s

In 1985, the Supreme Court found
the IDEA permitted parents to seek
reimbursement for a unilateral place-
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ment of their disabled child in a private
school.* The Court found that parents
were entitled to access this as an equi-
table remedy, if faced with the altemna-
tive of placing their child in an inappro-
priate program.” Also in 1993, the
Supreme Court expanded placement
options available to students with dis-
abilities to include schools that were not
expressly approved by the Department
of Education of the state in which the
student lived.*®

In 1993, the Supreme Court found
no violation to the establishment clause
of the U.S. Constitution in a school dis-
trict funding a sign language interpreter
to attend a sectarian school with a hear-
ing-impaired child, since the service
provided was neutral."”

In 2005, the Supreme Court consid-
ered the issue of which party had the bur-
den of proof in special education matters,
and determined that absent a state law to
the contrary, there was no reason to
depart from the general rule of placing
the burden on the party bringing the
action.® New Jersey did not have a state
law assigning the burden of proof in spe-
cial education cases; however, shortly
after this decision, one was enacted to
place the burden of proof on school dis-
tricts in special education matters?

in 2007, the Court held that parents
have independent, enforceable rights
with regard to the education of their dis-
abled children through the IDEA®In
2009, the Supreme Court found the
IDEA contained no categorical bar that
would prevent parents from pursuing an
action to seek reimbursement for a uni-
lateral placement, even when the place-
ment was made prior to the student
being found eligible for special educa-
tion and related services.”

Reflecting on the time period in
which these protections have been in
place, there have been many positive
societal shifts toward inclusion of stu-
dents not only in public schools, but
within general education classes. Stu-
dents with disabilities are given oppor-
tunities to participate in general educa-
tion, extracurricular and non-academic
activities with their non-disabled peers,
with or without support, to the greatest
extent appropriate.” In 2008, New Jer-
sey took an affirmative step toward fully
including students with disabilities in
general education activities by passing a
law that permits special education stu-
dents to participate in graduation activ-
ities after four years of high school and
receive a certificate of attendance, if the
student is not graduating at that time.®

All students eligible for protection
under the IDEA are also eligible for the
protections of 29 U.S.C. Section 794 of
the Rehabilitation Act, which is part of
the Arnericans with Disabilities Act. The
Office for Civil Rights (OCR), part of the
United States Department of Education, is
charged with enforcing anti-discrimina-
tion laws, Earlier this year, the OCR took
a position regarding inclusion of students
with disabilities in extracurricular activi-
ties, including clubs and athletics, that
requires public entities to ensure equal
opportunities for participation.” Recogni-
tion was provided to the competitive
nature of many extracurricular activities,
and the OCR assures public entities they
may continue to use selection criteria for
participation, as long as they are non-dis-
ctiminatory. Students with disabilities, if
otherwise qualified, must be afforded
equal access to participation, and the
OCR urges against using stereotypes or
presumptions about such participation.”
57
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Although the OCR encourages public
entities to make modifications to include
students with disabilities, fundamental
alterations to the activity, such as moving
the location of a base in a baseball game,
would not be required. The OCR details
the individualized inquiry public entities
must undertake to determine if a modifi-
cation might be made to an activity to
allow participation by a qualified student
with disabilities. This includes investigat-
ing whether using an alternative approach
to some aspect of the activity, such as how
the competition begins, would allow a stu-
dent with disability-related limitations to
participate without fundamentally alter-
ing the activity or competition (i.e., using
a flag to start a race rather than shooting a
gun, to allow a student with a hearing
impairment to participate).®

School districts in New Jersey regular-
ly include students with disabilities in
extracurricular activities. In fact, one stu-
dent diagnosed with autism is currently
seeking a deviation from the rules of the
New Jersey State Interscholastic Athletic
Association to participate on his high
school’s football team for a fifth year.”

This guidance from the OCR memo-
rializes the trend toward ensuring equal
rights and equal opportunities for inclu-
sion in all relevant aspects of education
without discrimination on the basis of
disability. Equal opportunities are not
tantamount to equal results, however,
and this guidance from the OCR may
have the effect of increasing litigation
over whether a modification to an activ-
ity constitutes a fundamental alteration.

The focus is on inclusion of students
with disabilities, although case law clar-
ifies that students with disabilities are to
be educated with non-disabled peers to
the greatest extent appropriate.” In
accordance with the mandate of the
IDEA in this regard, New Jersey offers a
full continuum of educational place-
ments to meet the needs of students
with disabilities, ranging from the gen-
eral education classroom to private
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schools for the disabled, hospitals and
home instruction.”

The courts have already been faced
with determining when inclusion is
appropriate. An IEP placing a student com-
pletely in a self-contained setting with
only students with disabilities has been
found to be appropriate by the Third Cir-
cuit, even when the parents sought inclu-
sion for their child.” With the increased
societal focus on including students with
disabilities in general education settings,
courts are likely to encounter additional
challenges in determining to what extent
this inclusion is appropriate for a student
with disabilities, given the limitations
faced by each child. 62
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